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CONTRACT AND COPYRIGHT

Introduction 

Whilst copyright forms the bedrock of the legal basis of what can, and cannot be done to text, images, sound recordings, film and broadcasts, and other types of content, frequently different parties enter into contracts with each other to extend or clarify what can be done with materials protected by copyright. This brief report outlines the issues involved. 

Copyright gives the owner of copyright the right to authorise or prevent the doing of certain acts with a work protected by copyright.  In particular, the owner can prevent third parties from copying, broadcasting and adapting the works. However, these monopoly rights are restricted in a variety of ways, e.g., by length of time (copyright expires after a fixed number of years, which varies by circumstances and medium). In addition, third parties can copy, etc., an insubstantial part of a copyright work without needing permission, though no definition of “insubstantial” is provided by the Copyright Designs and Patents Act 1988 (CDPA) or associated legislation. In addition, there a number of so-called exceptions to copyright, of which fair dealing is the best known, but by no means the only one. These exceptions permit a third party to copy, etc., even a substantial amount of a work (or sometimes the whole work), but only so long as the various rules provided in the CDPA are followed. 

Copyright law is often ambiguous in its wording, e.g., what is “insubstantial” or what is “fair”, and is often in the view of users unduly restrictive on what is permitted. To get around these difficulties, and to give users greater freedom to undertake the sorts of actions they wish to with third party copyright materials, people and organisations often enter into negotiations for licences (contracts) to give them permission to do such things as they wish, or to clarify ambiguities in the CDPA. 

Contracts, therefore, as agreements voluntarily entered in to by two or more parties regarding the use of works protected by copyright. They are governed by a quite separate branch of the law, namely contract law. Unlike copyright law, much of contract law is based on common law, i.e., precedent from previous case decisions, rather than by statute law, though there is some legislation of relevance. Contracts typically give permission to the third party (the licensee) to do things with a protected work that would otherwise infringe the CDPA often in return for payment by the licensee. 

In order for a contract to be legally binding, a number of factors must be taken into account. The first is that the parties must have the capacity to contract, i.e., should not be drunk, insane, acting under duress or under age. The second is that the contract should not be so one-sided to be totally unreasonable, though it must be said that in general, Courts have been unwilling to intervene even in quite blatantly one-sided contracts, as long as they were voluntarily entered into. There is legislation in place, the Unfair Contract Terms Act which can in some cases be used against one-sided contracts, but generally this Act relates to services and products provided to individual consumers rather than to contracts between organisations. Furthermore, the contract must not involve illegal acts; for example, imagine a contract between A and B that A will pay money to B for B to murder C, and that B does murder C but A refuses to pay up. B cannot sue A for failure to fulfil the contract because what was being contemplated in the contract was illegal. It should be noted that contracts can be verbal as well as written, although proving the terms of a verbal contract is more difficult. 

Contracts versus copyright law 

A key question that often arises is whether contract law can trump copyright law - something that has not yet been settled in law. This is particularly important when the contract appears to take away certain exceptions to copyright from the licensee. For example, the contract might suggest that the licensee may no longer rely on the fair dealing exceptions including the restriction of your ability to archive the work. Typical clauses to be wary of include: 

· Limiting the extent to which the work can be copied, such as “misuse includes … reproducing in any way copyright materials”, and the "inclusion of the text or images in any publication … will result in copyright infringement.” 

· “The Subscriber, and each Permitted User, shall not create or store in electronic form any shared library or archive of Information which could be used as a research application.”'  

· "...no part of this work may be further disseminated in any manner or form without the consent of the copyright owner" 

So what can be done? 

If you are faced with such a clause, the easiest and simplest way to deal with it is to ensure that in any contract, the following clause (or words to the same effect) is present: 

"Nothing in this contract shall prevent the licensee from carrying out acts that are permitted under the Copyright, Designs and Patents Act 1988, and associated legislation." 

In our experience, few licensors will object to such a clause being present in their licence (and indeed, many routinely include such wording in their standard licences). If a potential licensor DOES object to the inclusion of such a clause, you might like to consider using other works that meet your needs. Retrieved from "http://www.web2rights.org.uk/team/wiki/index.php/Contract_and_Copyright"
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