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Copyright Exceptions and Web 2.0 Overview Paper
1. Introduction
Exceptions to copyright are an integral part of copyright law.  They reflect the balance between the rights of owners to control the use of and/or gain economic benefit from, the fruit of their labours, and needs of users to gain access to copyright materials for educational, recreational and other socially beneficial needs. In this report, the applicability of the major exceptions to copyright to typical Web 2.0 activities is considered.  The basis of the discussion is UK copyright law.

Copyright is infringed when a third party copies (or carries out another act restricted under copyright law) all or a substantial part of an in copyright work owned by a third party.  The definition of “substantial” is vague and each case would have to be considered on its merits, but it is clear that the term refers to both the quantity of the material copied and the quality.  Thus, a key sentence might be considered substantial even if it comprised less than 0.1% of the length of the text in question.  However, it is clear that if what is being copied is NOT substantial then no infringement has occurred.  The discussion below on exceptions to copyright relate to circumstances whereby a third party may be able to copy a substantial amount of third party material without having to ask for permission or play fees, and without incurring legal penalties.  They are all DEFENCES against an infringement action rather than a fundamental RIGHT, though many users do treat them, incorrectly, as rights.
United Kingdom law is the main focus of this paper, whilst comments about the applicability of overseas law, is provided below.

2. The Main Exceptions

It is not often appreciated that exceptions to copyright extend well beyond the well-known fair dealing and library exceptions.  Under Part I, Chapter III of the Copyright, Designs and Patents Act 1988, a wide range of exceptions are listed, including the following:
1. Making temporary copies inclusion of materials
2. Fair dealing for non-commercial research or private study

3. Fair dealing for criticism  or review

4. Fair dealing for news reporting

5. Incidental use

6. Exceptions for visually impaired persons

7. Things done for instruction

8. Things done for examinations in education

9. Anthologies for educational use
10. Copying broadcasts in educational establishments
11. Library and archive exceptions, including copying, document supply & preservation copying

11. Parliamentary and judicial proceedings

12. Statutory inquiries

13. Material open to public inspection

14. Material communicated to the Crown

15. Public records

16. Acts done under other statutory authority, e.g., Freedom of Information

17. Special permissions for computer software and databases

18. Assumptions that can be made about the age of a work

19. Public reading or recitation
20. Abstracts of scientific and technical articles

21. Folksongs

22. Advertisements of artistic pieces for sale

23. Lending rights for libraries

24. Time shifting of broadcasts

The precise details of what may be copied and under what circumstances vary from exception to exception.  In each case, though, assuming one abides by the particular ground rules that apply to the exception, one can mount a successful defence against an allegation of infringement.
The current review of copyright law being undertaken by the UK Intellectual Property Office as a result of the Gowers Report is likely to lead to changes to some of these exceptions, and possible brand new ones, such as for parody/pastiche.

3. Web 2.0 Activities
There is no single definition of Web 2.0 and the activities associated with it, but a fundamental principle of all such activities is that more than one person can contribute to the creation of the outputs of the activity.  Web 2.0 applications include blogs, wikis, discussion groups, social networking such as Facebook and Myspace, through to various interactive services where a user is not simply retrieving information by means of a search.  
Web 2.0 activities raise two types of IPR issues.  The first is who owns the outputs?  This is considered in another Web2Rights report at http://www.web2rights.org.uk/newdocs/IP_and_Web_2_Factsheet_v1.1.doc
The second, which is addressed in this report, is: are the copying activities permitted?
4. Is Copying Permitted?

There are three basic ways to copy (or do any of the other acts restricted by copyright) third party materials that are protected by copyright.  The first is to rely on one of the exceptions to copyright, as discussed further below.  The second is to obtain explicit written permission from the rights owner or its representative; and the third is to take out a licence with a supplier of copyright materials.  It is assumed that most Web 2.0 users do not have the time or inclination to go to the trouble of approaching individual rights owners.  It is possible that they are indeed covered by a pre-existing licence, but it is also assumed they will not check whether this is the case or not.  There are therefore two bases under which people can copy third party material for use in Web 2.0 applications.  The first is implied licences, and the second is exceptions to copyright.
4a. Implied Licences

An implied licence arises when the actions by one party would reasonably lead one to believe that a licence is being offered.  Thus, if someone writes a letter to the editor of a newspaper, there is an implied licence to reproduce that letter in the letters page. It is reasonable, for example, to assume that if a person contributes material to a blog or wiki, that there is an implied licence for that material to be redisseminated and/or incorporated into further versions of that blob or wiki.   However, the concept of implied licences can be carried too far.  Just because something is on the Web does not necessarily mean the owner is willing for the materials to be reproduced under all circumstances;  for example, a lung cancer specialist may well object to his web page being copied into a tobacco company’s web site. So, implied licences need to be considered with care.  The key question that should be asked is “If I were the rights owner, would I be likely to object if my materials were being copied in this way?”  If the answer to that question is at all equivocal, then an implied licence cannot be relied upon and permission to copy should be requested.
4b. The Exceptions to Copyright
There is a good reason why the vast majority of the exceptions noted above are largely unknown; they only apply under very restricted circumstances.  For Web 2.0 activities, in practice only the following need to be considered:

1. Fair dealing for non-commercial research or private study

2. Fair dealing for criticism or review

3. Fair dealing for news reporting

4. Incidental use

5. Exceptions for visually impaired persons

6. Things done for instruction

7. Things done for examinations in education

8. Abstracts of scientific and technical articles

Fair dealing for non-commercial research or private study/ Fair dealing for criticism or review

There is a plausible argument that some Web 2.0 activities are indeed for non-commercial research or private study.  It must however be remembered that the copying must be done by the individual (or something acting on his/her instructions) for the purpose of that individual’s research or private study.  Creating a wiki for teaching or discussion purposes and including third party materials in it, for example, would not fall under this exception.  Such activities might be permitted under the exception for criticism or review, or under the examinations exception (see below), but only if the resulting outputs received a mark from a tutor.  

Fair dealing for news reporting

Fair dealing for news reporting of certain types of works only (i.e. excluding photographs) with certain stipulations regarding crediting might apply under some circumstances, but it really would have to be for reporting current events rather than for news that was no longer of current interest.

Incidental use

Incidental use refers to a situation where by chance some copyright material appears as part of an output.  The law permits such copying of artistic works, sound recording films or broadcasts as long as a copy is purely incidental.  Thus, a reproduction of a photograph which happens to include the image of a painting in the background would not infringe the copyright in that painting.  Experts stress, however, that the exception has limited applicability and its use in Web 2.0 applications is likely to be restricted.
Exceptions for visually impaired persons

A number of helpful exceptions to copyright apply when providing materials to visually impaired persons; unless the Web 2.0 application is specifically aimed for use by those with a visual impairment, this exception is of no use.

Things done for instruction/Things done for examinations in education/Abstracts of scientific and technical articles 

The exception for educational use is so tightly worded that it will be an unusual Web 2.0 application that will be able to take advantage of it.  The examination exception is, however, more generous and any Web 2.0 activity which is designed to help set or answer an examination (which, experts agree, can extend to any piece of assessed work, not just formal sit down examinations) is likely to be able to take advantage of this defence.  However, it must be stressed that the purpose of the activity must be examination; if examinations are just one of the purposes of the particular Web 2.0 activity, then problems will arise.

The reproduction of so-called “author abstracts” taken from scientific and technical journals is never infringement; however, few Web 2.0 activities involve such reproduction.

5. What about non-UK law?

As noted above, this paper is focussed upon UK law;  the law in other countries can be significantly different; for example, in US law, the “fair use” exception is much more generous that UK’s “fair dealing” exception, e.g., permitting large-scale copying for educational purposes.  The basic rule is that the law which applies is that of the country where the particular act (such as copying) took place.  In a Web 2.0 environment, however, it may be difficult to ascertain in which country the particular activity occurred.  This is a problem common to all Internet activities, and not just Web 2.0.  The rule nonetheless still has force;  therefore one should always follow the rules as laid down in one’s own country’s legislation, irrespective of whether third parties in other countries appear to be playing fast and loose with the materials.  Therefore, readers based outside the UK should check their own country’s legislation before deciding what they can, and cannot do, with Web 2.0 created materials.  It is therefore perfectly possible for, say, a wiki to be built up by a number of individuals or organisations across the world, each of whom has diligently followed local laws, but some may have ended up doping things that would have been illegal in UK law.  It is worth stressing in this regard that it is infringement of copyright to import something from another country which would be infringing has the act in question been carried out in the UK.  Thus, someone managing a Web 2.0 environment in the UK needs to take care that material that is obviously infringing is not incorporated into the application even if it was incorporated in good faith by a third party in another country.  
Conclusions

It is clear from this paper that few of the standard excerptions to copyright apply in the Web 2.0 environment; it is therefore likely that much of the copying of third party materials will be based upon implied licences.  As has been explained above, much of the activity by people contributing to Web 2.0 materials involves them giving an implied licence to copy;  the problems arise when others’ materials, not voluntarily added to the Web 2.0 application but drawn from elsewhere get incorporated.  People who contribute to, or manage Web 2.0 products need to be aware that there are some risks involved in incorporating such third party materials, and should make an informed risk assessment and respond accordingly, i.e., by either not copying the material in, by approaching the rights owner for permission, or assuming an implied licence.  The key issue here is that the judgement of risk is informed by due evaluation of the likely defences against any infringement action that might occur, and the chances of their success.
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